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MVEMORANDUM OPI NI ON

MORRI SON, Judge: Under section 6330(d)(1) of the Internal
Revenue Code of 1986, as anended,! petitioner Jason Golditch
seeks our review of the determnation by the IRS Ofice of

Appeal s to uphold a proposed | evy on his assets. Colditch argues

1Al subsequent section references are to the Internal
Revenue Code of 1986, as anmended (26 U.S.C.).
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that the determ nation was erroneous in two respects. First, he
argues that the Ofice of Appeals erred in failing to offer hima
face-to-face neeting. Second, he argues that the Ofice of
Appeal s erred in refusing to reconsider the anobunt of his tax
l[iabilities. W sustain the determnation of the Ofice of
Appeals. W also decide that the |evy should not be suspended
during the judicial appeal of the determ nation.

Backgr ound

The proposed levy is intended to collect unpaid incone-tax
liabilities for 2002, 2003, 2004, and 2005. Colditch failed to
file federal incone-tax returns for the years 2001, 2002, 2003,
2004, and 2005. On Novenber 30, 2006, the IRS sent a notice of
deficiency to Golditch determning that he was |iable for incone
taxes for the 2002, 2003, 2004, and 2005 years. The deficiency
notice was sent to Golditch’s address on White Road in
Watsonville, California. Golditch received the notice. See

infra Discussion, part 3. Golditch did not file a petition in

the Tax Court to contest his tax liabilities for the years 2002
t hrough 2005.

On July 31, 2007, the IRS sent Golditch a “Notice of Federa
Tax Lien Filing and Your Right to a Hearing Under IRC 8 6320”7,

notifiying himthat it had filed a tax lien to secure his tax
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liabilities for the tax years 2001 to 2005.2 Golditch tinely
requested an adm nistrative hearing regarding the filing of the
lien. Believing that Golditch’s request for the lien hearing was
|ate, the IRS did not hold a lien hearing under section 6320
(guar ant eei ng each taxpayer a right to an adm nistrative hearing
after the filing of a tax lien). Instead, it held an equival ent
heari ng.

On January 19, 2008, the IRS sent Golditch a “Final Notice
of Intent to Levy and Notice of Your Right to a Hearing”
notifying himthat it intended to levy to collect his assessed
tax debts for the 2002, 2003, 2004, and 2005 tax years. Golditch
tinely requested an adm ni strative hearing regardi ng the proposed
levy. In this request, dated February 13, 2008, CGol ditch
asserted that he wished to verify that the IRS had foll owed
proper procedures; that he did not believe he was liable for the
tax; that he wished to challenge the tax liabilities because he
had not yet had a chance to do so; and that if it could be proven
that he owed the tax, he wi shed to discuss collection
alternatives. Hi s request also said: “It is not ny intention to
di scuss any issues that the IRS or the Courts has considered to
be frivolous. If you have considered any of my prior issues that

|"ve raised in the past to be frivolous, | hereby abandon them”

2The record does not contain information relating to the
i ssuance of a notice of deficiency for 2001.
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The IRS O fice of Appeals assigned Golditch’s request for a
pre-levy hearing to Settlenment Oficer Phillips. On June 2,
2008, Phillips sent a letter to Golditch informng himthat a
t el ephone conference had been scheduled for July 1, 2008, at
10:30 a.m The letter stated that this tel ephone call would be
Golditch’s primary opportunity to discuss the reasons he
di sagreed with the levy and to discuss alternatives. The letter
advi sed Golditch that the issues he raised in his request for a
pre-levy hearing were frivolous. The letter al so stated:

You will be allowed a face-to-face conference on any

non-frivol ous issue; however you will need to provide

the non-frivolous issue in witing or by calling ne

within 14 days fromthe date of this letter before a

face-to-face conference will be schedul ed. You nust be

in full conpliance with your filing requirenents.
The letter also stated that for Phillips to consider alternatives
to the levy such as an install nent agreenent or an offer-in-
conprom se, Golditch needed to file all federal tax returns that
he had not yet filed and conplete a collection information
statenent. On July 1, 2008, Phillips sent a letter to Golditch
informng himthat she had called himat the schedul ed conference
time of 10:30 a.m that day but was unable to reach him
ol ditch never provided a collection information statenment. Nor
did he file a tax return for 2001, 2002, 2003, 2004, or 2005.

On July 28, 2008, the IRS Ofice of Appeals issued a

decision letter regarding the equivalent hearing that it had
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offered to Golditch after the lien was filed. It sustained the
lien filing.

On July 28, 2008, the IRS Ofice of Appeals determ ned that
it was appropriate to collect the incone-tax liabilities for
2002, 2003, 2004, and 2005 by levy. The determ nation contained
this statenent:

The taxpayer does not want to be considered a

“taxpayer” and feels he has no responsibility to file

incone tax returns or to pay taxes. The taxpayer does

have a responsibility to file incone tax returns and

pay tax. Furthernore he may not raise the underlying

tax as an issue in this Collection Due Process hearing

because he was issued and received a Statutory Notice

of Deficiency, which provided himwth prior

opportunity to dispute the tax.

Gol ditch chal l enged the determnation by filing a Tax Court
petition. At the tine that he filed the petition, Golditch |ived
in California.

At sonme point, the IRS Ofice of Appeals realized that
Golditch’s request for a lien hearing was tinely. It decided to
conduct a regular section 6320 hearing. Such a hearing had not
yet taken place as of COctober 21, 2009, the trial date in the Tax
Court case.

Before trial, the respondent (whomwe refer to here as the
| RS) noved to show cause why its proposed stipulation of facts
shoul d not be accepted as established for the purposes of the

case. The proposed stipulation of facts, which was attached as

Exhi bit A of the notion, contained 36 paragraphs and referred to
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29 exhibits. The preanble to the proposed stipulation of facts
contained a proviso that “either party has the right to object to
the adm ssion of any such facts and exhibits in evidence on the
grounds of relevancy and materiality.” On Septenber 11, 2009,
the Court ordered Golditch to show cause by Cctober 1, 2009, why
t he proposed stipulation of facts should not be accepted as
establ i shed for purposes of the case.

On Cctober 5, 2009, the IRS noved to permt |evy under
section 6330(e)(2).

On Cctober 19, 2009, Golditch submtted a notion for |eave
to file a late response to the order to show cause dated
Septenber 11, 2009. He also |lodged his response to the order to
show cause. The Court denied the notion. It ordered that the
proposed stipulation of facts be accepted as established for the
purposes of this case.® O the 29 exhibits that were attached to
t he proposed stipulation of facts, the Court admtted 13 of the
exhibits into evidence. Golditch nade rel evancy objections to

the remaining 16 exhibits: 1-J, 5-J, 7-R 8-R 9-R 10-R 11-R

3The order referred to the proposed stipulation of facts
that was attached as Exhibit Ato the IRS s notion to show cause
why its proposed stipulation of facts should not be accepted as
established for the purposes of the case. At trial, the IRS
| odged a slightly different docunment with the Court. The
unsi gned document was another draft stipulation of facts which
the IRS had unsuccessfully asked Golditch to execute. It
cont ai ned 35 paragraphs and referenced 28 exhibits. It is not
signed, and it is not a docunent reflecting facts deened
established by Court order. It therefore has no |egal effect.
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14-R, 15-R 16-R 17-R, 18-R, 19-R 23-R 25-J, and 27-J.
(Golditch was permtted to nake rel evancy objections to the
exhibits that were attached to the proposed stipulation, even
t hough the proposed stipul ati on was deened established, because
t he proposed stipulation expressly reserved each party’ s right to
make rel evancy objections to the exhibits.) At trial, Golditch
declined to testify or introduce any docunentary evidence.

Di scussi on

1. Evidentiary | ssues.

Gol ditch’s objections to the 16 exhibits are of two types.
First, he clains that sone exhibits were not part of the
adm ni strative record because they were not created by the
hearing officer. W overrule this objection. A docunent need
not be created by the hearing officer to be part of the
adm nistrative record. Second, Golditch objects to sone of the
exhibits on the grounds that they are related to the lien
proceeding. He argues that the lien hearing is irrelevant to the
| evy hearing. W overrule this objection. The lien hearing is
relevant to Golditch’s argunent, discussed bel ow, that we should
delay the decision in this case because of the lien hearing. The
16 exhibits are adm ssible.

2. The RS Ofice of Appeals Did Not Err in Refusing To Met
Wth Golditch.

Al t hough section 6330(b)(1) requires the IRS Ofice of

Appeals to hold a pre-levy “hearing” if one is requested by the
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t axpayer, the statute does not explain whether the hearing nust
include a face-to-face neeting with the taxpayer. See Katz v.

Comm ssioner, 115 T.C 329, 335 (2000) (holding that a simlar

provi sion, section 6320(b), does not address the issue of whether
the hearing nmust be face-to-face). @uiidance is found in section
301.6330-1(d)(2), QA-D7, Proced. & Adm n. Regs., which provides:

Except as provided in A-D8 of this paragraph (d)(2), a

t axpayer who presents in the CDP hearing request relevant,
non-frivol ous reasons for disagreenent with the proposed
levy will ordinarily be offered an opportunity for a face-
to-face conference at the Appeals office closest to

t axpayer’s residence. * * *

Al so, section 301.6330-1(d)(2), QA-D8, Proced. & Adm n. Regs.,
provi des:

A face-to-face CDP conference concerning a taxpayer’s
underlying liability will not be granted if the request
for a hearing or other taxpayer conmunication indicates
that the taxpayer wi shes only to raise irrelevant or
frivol ous issues concerning that liability. A face-to-
face CDP conference concerning a collection
alternative, such as an installnent agreenent or an
offer to conpromse liability, will not be granted

unl ess other taxpayers would be eligible for the
alternative under simlar circunstances. For exanpl e,
because the I RS does not consider offers to conprom se
fromtaxpayers who have not filed required returns or
have not made certain required deposits of tax, as set
forth in Form 656, “Ofer in Conprom se,” no face-to-
face conference wll be granted to a taxpayer who

w shes to make an offer to conprom se but has not
fulfilled those obligations. * * * |n all cases, a
taxpayer wll be given an opportunity to denonstrate
eligibility for a collection alternative and to becone
eligible for a collection alternative, in order to
obtain a face-to-face conference. * * *
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In summary, the regulation states a general rule that a face-to-
face neeting is ordinarily offered if the taxpayer’s request for
a hearing contains relevant, nonfrivol ous reasons for the
hearing. Two exceptions to the general rule are expressed.
First, no face-to-face neeting will be provided to determ ne the
anmount of the tax liability if comunications wth the taxpayer
(including but not limted to the hearing request) show that the
t axpayer wi shes to raise only issues that are irrel evant or
frivolous. Second, no face-to-face neeting will be provided to
consider a collection alternative for which the taxpayer does not
qual ify.

The starting point for applying the regulation is the text
of the request for a hearing. 1In his request, Golditch expressed
a desire for three things: (1) to nmake sure the IRS had net all
procedural requirenments, (2) to contest his tax liabilities, and
(3) to discuss alternative collection nmethods. All of these
matters are within the scope of the statutorily prescribed
subject matter for the hearing. Sec. 6330(c). However, as we
expl ai n bel ow, none of the three matters required a face-to-face

meet i ng.
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a. ol ditch’'s Request That IRS Ofice of Appeals Perform
Mandatory Verification of Legal Requirenents D d Not
Requi re a Face-to-Face Meeti ng.

ol ditch requested the pre-levy hearing, in part, to verify
that the IRS had conplied with all procedures. Section
6330(c) (1) provides that “The appeals officer shall at the
hearing obtain verification fromthe Secretary that the
requi renents of any applicable |aw or adm nistrative procedure
have been nmet.” This verification is mandatory. Unlike the
requi renment that the O fice of Appeals consider certain issues
rai sed by the taxpayer (a requirenment contained in section
6330(c)(3)(B)), the verification requirenent of section
6330(c) (1) does not depend on which issues are presented by the

t axpayer. See, e.g., Hoyle v. Comm ssioner, 131 T.C. 197, 202-03

(2008) (holding that, because verification is mandatory, “this
Court wll review the Appeals officer’s verification under
section 6330(c)(1) without regard to whether the taxpayer raised
it at the Appeals hearing”). Thus, a face-to-face neeting with
the taxpayer is not necessary for the Ofice of Appeals to obtain
verification that the IRS has net the | egal and procedural

requi renents. Section 6330(b)(1) does not require a face-to-face

nmeeting nerely to obtain the verification.
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b. ol ditch’'s Request To Contest the Anpbunt of Hi s Tax
Liabilities Did Not Require a Face-to-Face Meeting.

The second reason that Golditch requested the hearing was to
contest his tax liabilities. W find it nore likely than not
that Golditch’s communications with Phillips indicated that his
challenge to his tax liabilities, including his challenge to
penal ti es, was based on frivol ous argunents. W base this
finding on the June 2, 2008, letter fromPhillips, in which
Phillips explained that Golditch’s position was that he did not
“want to be considered a ‘taxpayer’ and feels he has no
responsibility to file incone tax returns or to pay taxes.”*
(Al 't hough Golditch’s request for a hearing dated February 13,
2008 purported to abandon any frivol ous argunents, this bl anket
di savowal does not cancel out the effect of prior frivol ous
conmuni cati ons because there is no evidence that Golditch
asserted any nonfrivolous argunents.) Phillips did not err in
refusing a face-to-face neeting to discuss the amounts of

Golditch’s tax liabilities. Phillips was nerely foll ow ng

“Two ot her pieces of evidence relate to the frivolous nature
of Golditch’s conmunications with the IRS. First, Golditch
failed to respond to Phillips’ request that he submt
nonfrivolous issues to her within 14 days in order to qualify for
a face-to-face hearing. Second, Golditch wote a letter to the
RS in 2005 claimng that, as a U. S. citizen, he was exenpt from
the federal income tax. Even w thout considering these two
pi eces of evidence, we are satisfied that Golditch's
communi cations with the I RS denonstrated that he wished only to
raise irrelevant or frivolous issues regarding his tax
lTabilities.
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section 301.6330-1(d)(2), Q&A-D8, Proced. & Adm n. Regs., which
provi des that “A face-to-face CDP conference concerning a
taxpayer’s underlying liability will not be granted if the
request for a hearing or other taxpayer conmunication indicates
that the taxpayer wishes only to raise irrelevant or frivol ous
i ssues concerning that liability.”

C. ol ditch’'s Request for Collection Alternatives D d Not
Requi re a Face-to-Face Meeti ng.

The third reason Golditch requested the hearing was to
di scuss collection alternatives. But Golditch failed to show
that he net the requirenments for being considered for collection
alternatives. First, he did not submt a collection information
form Second, he failed to file his tax returns. Under the
regul ation, Golditch was not entitled to a face-to-face hearing
regarding collection alternatives. See id.

3. The Ofice of Appeals Did Not Err in Declining to
Redetermne Golditch’'s Tax Liabilities.

A taxpayer may contest the underlying tax liability at a
pre-levy hearing, but only if the taxpayer “did not receive any
statutory notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax liability.”
Sec. 6330(c)(2)(B). Golditch clainmed in his brief that he did
not receive the statutory notice of deficiency, but he declined
to testify at trial. The trial record establishes that Golditch

received the statutory notice of deficiency. A certified mai
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list, with an official U S. Post Ofice stanp, showed that the
statutory notice of deficiency was given by the IRS to the U S.
Postal Service. The address to which the IRS directed the notice
was the same address used by the IRS for all correspondence to
Golditch related to the notice of intent to |levy, the notice of
federal tax lien, and other notices. The IRS had verified
Golditch’s address in various tel ephone conversations with him
from 2004 t hrough 2008. The IRS had no record that Golditch had
notified the RS of a change of address. Golditch did not
present any evidence, in the formof either docunents or
testinmony, that he did not receive the statutory notice of
deficiency. The preponderance of the evidence shows that
Gol ditch received the statutory notice of deficiency. See Sego

v. Comm ssioner, 114 T.C. 604, 611 (2000) (applying

pr eponder ance- of -t he- evi dence standard). Golditch was therefore
not entitled to raise the issue of the amounts of his tax
liabilities before the Ofice of Appeals. The Ofice of Appeals
did not err in declining to consider the amounts of Golditch’s
tax liabilities.

4. The Decision in This Case Should Not Be Del ayed.

ol ditch argues on brief that the Court should delay the
i ssuance of a decision in this case because of the |lien hearing.
ol ditch believes that if this Court sustains the determ nation

of the Ofice of Appeals with respect to the levy, he will be
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unabl e to appeal the determnation of the Ofice of Appeals with
respect to the lien. Golditch m sconstrues section 6330(b)(2),
whi ch provides that “A person shall be entitled to only one
hearing under this section with respect to the taxable period”.
The phrase “one hearing under this section” refers to a hearing
under section 6330, neaning a pre-levy hearing. Thus, section
6330(b)(2) bars a taxpayer from having a hearing each tinme the
t axpayer faces the prospect of a new levy for the sane taxable
period. It does not prevent a taxpayer from having one hearing
to discuss a prospective levy and a second hearing to discuss a
lien filing.?®

5. The Levy Should Not Be Suspended During Golditch's Judicial
Appeal of the Pre-Levy Determination of the IRS Ofice of

eal s.

A taxpayer’s request for a pre-levy hearing automatically

suspends the | evy process. Sec. 6330(e)(1). The suspension

ordinarily continues during the judicial appeal of the pre-levy
determ nation of the Ofice of Appeals. However, the suspension
does not apply while a judicial appeal is pending if (1) a court
determ nes that the I RS has shown good cause why the | evy should
not be suspended, and (2) the underlying tax liability is not at
issue in the appeal. Sec. 6330(e)(2). W find that the I RS has

shown good cause that the |levy should not be suspended. W

5Sec. 6320(b)(4) provides that the lien hearing will be held
in conjunction with the levy hearing “To the extent practicable”
only.
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believe that Golditch used the pre-levy appeal process to del ay
the IRS s collection efforts, not to raise legitimte issues.
Golditch’s underlying tax liabilities are not at issue in the
appeal, as we explained supra part 3. The IRS s notion to permt
levy will be granted.

To reflect this opinion,

An appropriate order and

decision will be entered.




